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ISHEE, J., FOR THE COURT:
1. Terry Daughtery, a passenger, brought negligence action againgt Vaerie D. Conley, the driver of
another automobile, to recover for damages from appendicitis dlegedly caused by the collison. At the
close of dl evidence, the Circuit Court of DeSoto County granted Conley's motion for directed verdict.
Daughtery gppedled. We find no error and affirm.

STATEMENT OF FACTS



92. OnAugust 20, 1998, Terry Daughtery was Stting as a passenger inthe front seat of anautomobile
which was stopped a atraffic light. Vaerie Conley fell adeep a the whed of the
vehide she was driving and collided with the rear of the vehide in which Daughtery was a passenger.
Daughtery was wearing alap seatbdt at the time of the collison. Daughtery stated at the scenethat hedid
not fed like he wasinjured, and he informed paramedicsthat hewasadl right. Daughtery worked the rest
of the day after the collison and did not experience any medicad problems for the next five days.
113. However, on August 24, 1998, Daughtery went to the doctor complaining of severe abdomind
pains. Daughtery was examined and x-rayed, and then sent home. With his abdomina pain worsening,
Daughtery went to the emergency roomthe next day. Hewasadmitted for an gppendicitis, and underwent
an appendectomy gpproximately forty-eight hours later.
14. Daughtery filed acomplant in June 1999 dleging that Conley's negligence caused his ppendicitis.
During the jurytrid, Conley madeamotionfor a directed verdict at the close of Daughtery's proof on the
basis that the medica testimony offered by Daughtery faled to prove that Daughtery's appendicitis was
caused by the automobile collison. The motion was denied. Conley renewed her motion at the close of
dl evidence, and the trid court granted the directed verdict in Conley's favor. Aggrieved, Daughtery
appedls assarting that the trid court erred in granting Conley's motion for a directed verdict due to the
aufficiency of medical expert tesimony regarding causation.

ISSUE AND ANALYSIS

Whether thetrial court erred in granting Conley's motion for a directed verdict
dueto the sufficiency of medical expert testimony regarding causation.



5. Daughtery arguesthat the trid court should not have granted Conley'smotionfor adirected verdict
because expert medicd testimony had established that it wasmore probable than not that the automobile
colligon caused Daughtery's gopendicitis, and the evidence was sufficient to submit the issue of negligence
to thejury.
T6. This Court conducts a de novo review of motions for directed verdict. Houston v. York,
755 S0. 2d 495, 499 (112) (Miss. Ct. App. 1999).

When deciding whether the granting of a motion for directed verdict was proper by the

lower court, this Court considersthe evidenceinthe light most favorable tothenon-moving

party and givesthat party the bendfit of dl favorable inferences that may be reasonably

drawn from the evidence presented at trid. If the favorable inferences have been

reasonably drawn infavor of the non-moving party so asto create a question of fact from

which reasonable minds could differ, then the motion for directed verdict should not be

granted and the matter should be given to the jury.
Id. (citations omitted).
q7. Conley argues that the directed verdict was appropriate because Daughtery failed to present
auffident proof that the collison caused his gppendicitis. Conley maintains that according to Pittman v.
Hodges, 462 So. 2d 330, 334 (Miss. 1984), athough absol ute medical certainty isnot required, medical
testimony must be provided in terms of probakility, not possibility.
T18. Conversdly, Daughtery maintains thet neither the United States Supreme Court nor the Mississppi
Supreme Court requiresthe use of magic wordsinamedica witnessstestimony regarding causation. The
United States Supreme Court has stated that the issue of causation "does not turn onthe use of a particular
formof words by the physdansingvingtheir tesimony.” Sentilles v. Inter-Caribbean Shipping Corp.,

361 U.S. 107, 109 (1959). The Mississippi Supreme Court, however, has stated that tesimony in terms

of medica probability, rather than possbility, is required by Missssippi law. Sutherlands Lumber &



HomeCenter, Inc. v. Whittington, 878 So. 2d 80, 83 (110) (Miss. Ct. App. 2003) (cting Pittman, 462
So. 2d at 333).

T9. The centrd argument on appeal is whether Missssppi law requires expert medical testimony to
be expressed in terms of medical probability or possbility. The issue, however, is not whether a specific
word must be spoken during testimony. The Supreme Court's distinction in Pittman between the use of
probability and possibility was employed in reference to the expert medical witnesss ability to convey to
the trid court the requiste level of rdiability of the expert medicd opinion. Nether Pittman nor
Whittington should be misread Smply as an exercise in form over substance. The mereuse, or non-use,
of the word probability in expert medicd opinion testimony is never a subgtitute for determining the
relidbility of an expert medicd opinion. The semantic illugtration was not offered as a script for expert
medica testimony, rather it reflects the substantive requirement that the expert medica opinion testimony
must be religble.

910. Missssppi Rule of Evidence 702 was amended in May 2003 in response to Daubert v. Merréll
Dow Pharms., Inc., 509 U.S. 579 (1993) in order to address the reliability of expert opinion testimony.
The Missssppi Supreme Court has subsequently hdd that the "Daubert rule is not limited to scientific
expert testimony--rather, the rule gpplies equdly to al types of expert tetimony." Mississippi Transp.
Comm'n v. McLemore, 863 So. 2d 31, 38 (1116) (Miss. 2003). Thereisatwo-prong test for evauating
expert testimony: (1) the court must determine whether the evidence is relevant, and (2) the court must
determine whether the proffered testimony is rdiable. 1d. Daubert aso provided an exhaugtive ligt of
factors for determining the reigbility of expert tesimony, induding "whether the theory or technique enjoys

genera acceptance withinardevant scentific community.” Mississippi Transp. Comm'n, 863 So. 2d at
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37 (113) (ating Daubert, 509 U.S. a 592-94). Additionally, M.R.E. 702 gives the trid judge
"'discretionary authority, reviewable for abuse, to determine rdighility in light of the particular facts and
circumstances of the particular
case.™ Missssippi Transp. Comm'n, 863 So. 2d a 39 (124) (quoting Kumho Tire Co., Ltd. v.
Carmichael, 526 U.S. 137, 158 (1999)).
11.  Attrid, Daughtery and Conley eachpresented expert medica tesimony fromtwo medica doctors.
Conley'switnessestedtifiedthat the causal connection betweenthis type of collisonand angppendicitiswas
anecdotal and impossible respectively. Daughtery offered testimony from Steven Hayne, M.D. and Enrique
Gomez, M.D. insupport of hisargument that there is a causal connection betweenthe rear-end automaobile
collison and Daughtery's gppendicitis. Dr. Gomez was the surgeon who performed the gppendectomy.
On direct examination, Dr. Gomez was asked the following:
Q. ... did you form an opinion, then, to a reasonable degree of medicd probability as to
whether or not in this particular case the seet belt and the -- the trauma from the seat belt
in the motor vehicle accident then was the cause of Mr. Daughtery's appendicitis?

A. . . . given the events of this case and the timing of the onset of symptoms, it is quite
conceivable that the patient's gppendicitis was as a result of the vehicular accident.

712. Thefallowing exchange occurred during the cross-examination of Dr. Gomez:

When [Daughtery's counsdl] cdled you for thefirst time, you told them, I've never seen
that [causal connection] or I've never heard of that and I've never read of that, true?

| doubted it. | did -- | did doubt it.

And it wasn't until they sent you literature that you read that you came to the concluson
that it is concaivable?

Conceivable, yes.

And that's the best word, isn't it?

Y es, conceivable.
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113.

114.

115.

Dr. Gomez was then questioned about his physicad examination of Daughtery:

complaining of abdomind pain?

Correct.

... you didnt find any sgn of injury, did you?
No.

examindion of the ingde of his body?

Correct.

The CT scan didn't find any abnormalities in the gppendix, did it?
Correct.

>0> OPO0P> O

Dr. Haynes likewise stated his medica opinion on direct examination:

Q. . . . to areasonable degree of medical certainty, did the automobile accident four days
before he was origindly taken to the emergency roominyour opinioncause or contribute

to cause the gppendicitis that he ultimatdy suffered .. . ?

A. It would be consstent with a product fromthe motor vehide crash. It would in part meet
Fowler'scriteria reported inthe Journal of the American Medical Association of 1938
in which he ligts three criteria. The criteria would include that there was no previous
abdomind painand that -- inthe right lower quadrant; two, that therewas aforce directed
upon the abdomina wal, which would be consgtent inthiscase. And thethird would not
meet Fowler's criteria, that is, that the onset of pain would have occurred within [eght]
hoursto [forty-eight] hours. However, there'sother literature, case presentations and the
likethat would indicatethat the onset could be delayed at least five days. Andthat'sinthe
British surgical literature aswell as the American surgicd literature. So Fowler's criteria

would be met in part with the exception of the third criteria

Q. And based upon the records you reviewed, the dide you reviewed, the literature you
reviewed, your experience and education, to areasonable degreeof medica certainty did-
- inyour opinion did the accident . . . cause or contribute to cause the appendicitis. . . ?

A. It would be consistent with that.

Q. In the absence, then -- assuming no evidence comes forward of those other [causes] of
acute gppendicitis, is there any other medicaly reasonable explanation in your opinion as
to the cause of his gppendicitis?

A. | do not know of any other explanation. | cannot exclude al potentia causes of acute

gopendicitis. All I'm saying is condgstent with a product of a motor vehicle crash.

On cross-examination, Dr. Haynes was questioned about his expert medica opinion and

the materids on which it was based:

In addition to running tests on him, you examined his abdomen because he was

.. . in addition to that visud examination of the outsde of his body, you did a CT



Q. Now, inthisliterature that has been provided to you[by plantiff'scounsdl], canyoutdl me
whichone youthink ismost authoritative onthe subject that acute gppendicitis resultsmore
likely than not from an automobile accident?

A. | think each one of these. There are different levels of certainty described in the articles,
but cumulaivey | think that they indicate to my reading that there is an association in
absence of other [causes).

116.  Onredirect, Dr. Hayne explained what items he relied upon in forming his expert medica
opinion:

A. | think the most important thing would be looking at the standard inliterature, and that was
edtablished dmogt [severty] years ago in the Journal of the American Medical
Association. It met two of the three criteria. The third criteria | think needs to be
modified.

f17. The trial court has "'considerable leeway in deciding in a particular case how to go about
determining whether particular expert tesimony is rdiable™ Mississippi Transp. Comm'n, 863 So. 2d
at 37 (113) (quoting Kumho Tire, 526 U.S. at 152). Inthe casebelow, thetrid court alowed both parties
to fully present their expert testimony. Both parties had every opportunity to fully present their arguments
and evidence, and every witness was subjected to cross-examination. The evidence presented clearly
reflects the existence of a theory within the medica community regarding a causal connection between
automohile collisons and appendicitis. Dr. Gomeztetified thet the causal connection is concelvable, and
Dr. Haynestedtified that the appendicitis is congstent with a product of a motor vehicle crash and that his
reading of the medicd literatureindicatesthat there is an associ ation between the two eventsinthe absence
of other causes. Therecord dso clearly reflects that the facts of this case do not even satisfy dl three of

the "Fowler criterid’ which Daughtery presents in support of this causal theory. Even in drawing dl

favorable inferences from the evidence in Daughtery's behdf, the find andlysisis clear. The trid court



appropriately determinedthat Daughtery falled to present evidence suffident to demonstrate that the theory
of acausal connection between rear-impact vehicle collisons and appendicitis enjoys generd acceptance
withinthe medica community. It would have been ingppropriate to charge the jury with ratifying atheory
that isnot generaly accepted inthe medica community, and whichthe medical community itsdf has not yet
adopted. Therefore, we affirm the trial court's order granting a directed verdict in Conley's favor.

118. THEJUDGMENTOFTHECIRCUIT COURT OFDESOTO COUNTYISAFFIRMED.
ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

KING, CJ., BRIDGES AND LEE, P.JJ.,, MYERS, CHANDLER, GRIFFIS AND
BARNES, JJ., CONCUR. IRVING, J., CONCURSIN RESULT ONLY.



